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PART I - OVERVIEW

1. This Factum is filed in support of the motion (the “Lift Stay Motion’’) by Royal Bank of
Canada (“RBC”), in its capacity as administrative agent and collateral agent (the “Agent”) to the
lenders (the “Pre-Filing Lenders”) under a second amended and restated credit agreement dated
as of January 14, 2022, as amended (the “Pre-Filing Credit Agreement”), for an order (the “Lift
Stay Order”) and related relief under the Companies’ Creditors Arrangement Act, R.S.C. 1985,

c. C-36, as amended (the “CCAA”).

2. The Lift Stay Order, among other things:

(a) provides for the lifting of the stay of proceedings (the “Stay”) established pursuant
to the amended and restated initial order dated November 7, 2024 (the “ARIO”) in
the within proceedings to permit the Agent, for and on behalf of the Pre-Filing
Lenders, to commence and pursue a proceeding (the “Claim’) against Chesswood
Group Limited (“Chesswood”) and certain former directors and officers or senior
management figures (the “Individual Defendants”) of the CCAA Parties (as
defined below); and

(b) orders and directs the registrar of the Ontario Superior Court of Justice to issue the

Claim.



PART II - FACTS

3. The facts with respect to this Motion are briefly summarized below and more fully set out
in the affidavit of Wenwei (Wendy) Chen sworn October 27, 2025 (the “Second Chen

Affidavit”).!

Background

4. Chesswood is a holding company based in Toronto, Ontario and incorporated pursuant to
the Ontario Business Corporations Act, R.S.0. 1990, c. B. 16 (“OBCA”). Chesswood and its
subsidiaries operated in speciality finance across various industries and sectors. The business of
Chesswood and its subsidiaries consisted in originating loans and leases, collecting interest and

principal thereon, and in certain cases selling or securitizing the loans and leases for payment.?

5. The primary secured lenders to the Chesswood Group are the Pre-Filing Lenders comprised
of RBC, The Toronto-Dominion Bank, The Huntington National Bank, M&T Bank, Canadian

Imperial Bank of Commerce and Laurentian Bank of Canada.’

6. The Pre-Filing Lenders provided credit facilities to Chesswood pursuant to the Pre-
Filing Credit Agreement.* The original commitment of the Pre-Filing Lenders under the Pre-

Filing Credit Agreement was a maximum aggregate principal amount of $300 million.’

! Capitalized terms not otherwise defined have the same meanings as in the Second Chen Affidavit. All references to
monetary amounts in the Second Chen Affidavit and in this factum are in United States dollars unless otherwise noted.

2 Second Chen Affidavit at para 5.
3 Second Chen Affidavit at para 6.
4 Second Chen Affidavit at para 7.
> Second Chen Affidavit at para 8.



7. To secure its obligations under the Pre-Filing Credit Agreement, the Chesswood Group
granted the Pre-Filing Lenders a security interest over all of its present and after acquired

undertakings and property, pursuant to guarantees and security agreements dated as of December

8,2014.°

The Borrowing Base Errors and Events of Default

8. The availability of borrowings to Chesswood under the Pre-Filing Credit Agreement was
determined by a borrowing base (the “Borrowing Base”) which is determined by a detailed
formula in the Pre-Filing Credit Agreement based on the value of certain specified eligible
receivables and specified margins, plus certain specified limits (the “Lending Limit”). The
Borrowing Base as set out in a Borrowing Base certificate (the “Borrowing Base Certificate™)
was required to be delivered by Chesswood to the Agent monthly. For each requested borrowing,
Chesswood was required to deliver a Borrowing Base Certificate, in the form attached to the Pre-
Filing Credit Agreement, which certifies the various amounts required to calculate the

Borrowing Base Certificate.’

0. Certain financial irregularities were discovered at the end of May 2024, resulting in the
Lending Limit being exceeded and a Borrowing Base deficiency of approximately $92 million (the
“Borrowing Base Deficiency”).® As confirmed by certain Borrowing Base Certificates delivered

by Chesswood, the Accommodations Outstanding under the Pre-Filing Credit Agreement had

6 Second Chen Affidavit at para 9.
7 Second Chen Affidavit at para 10.
8 Affidavit of Wenwei (Wendy) Chen sworn October 28, 2024 (the “First Chen Affidavit”) at para 52.



exceeded the Lending Limit.’ This constituted an Event of Default under Section 10.1(a) of the

Pre-Filing Credit Agreement (the “Borrowing Base Event of Default”).!°

10.  In addition to the Borrowing Base Event of Default, certain other Events of Default had

occurred and were continuing under the Pre-Filing Credit Agreement.'!

11. Following the Borrowing Base Event of Default and the other Events of Default, the
Pre-Filing Lenders entered into certain waiver agreements with Chesswood, which were intended
to allow the Chesswood Group to sell certain of its assets in order to reduce the amount of
indebtedness owing to the Pre-Filing Lenders. Although the Chesswood Group was successful in
completing several sale transactions following the waivers, it was unable to effect sales of a large
part of its business, and significant indebtedness remained outstanding under the Pre-Filing

Credit Agreement.'?

12. As a result of the failure of the Chesswood Group to sufficiently reduce the obligations
owing to the Pre-Filing Lenders, and due to the ongoing Events of Default, the Agent applied to
this Court on October 28, 2024 for an initial order under the CCAA that would allow the
Chesswood Group to obtain interim financing to allow it to continue operations while engaging
in a sale or wind down of its remaining assets for the benefit of its stakeholders, including the

Pre-Filing Lenders, other creditors and employees. '

° Second Chen Affidavit at para 12.

10 Second Chen Affidavit at para 12.
' Second Chen Affidavit at para 13.
12 Second Chen Affidavit at para 14.
13 Second Chen Affidavit at para 15.



The Chesswood Group’s CCAA Proceedings

13. On October 29, 2024, this Court granted an order (the “Initial Order”) that, among
other things, established the Stay until November 8, 2024 (the “Stay Period”), approved interim
financing arrangements for the benefit of the Chesswood Group and appointed FTT Consulting
Canada Inc. as Monitor (the “Monitor”) with enhanced powers to manage the Chesswood Group

and the sale of its assets, for the benefit of its stakeholders.'

14.  On November 7, 2024, this Court granted an order amending the Initial Order (the
“Amended and Restated Initial Order”) which, among other things, extended the Stay Period.
The Amended and Restated Initial Order provides that the Stay applies not only to claims against
any of the CCAA Parties, including Chesswood, but also to any claim against any of the former,

current or future directors or officers of the CCAA Parties. '

15. Following the issuance of the Amended and Restated Initial Order, the Chesswood
Group and the Monitor engaged in extensive marketing of the Chesswood Group’s assets. These
efforts resulted in the sale of substantially all of the assets of the Chesswood Group. During this

time, the Stay Period was extended several times by orders of this Court.!®

16. At this point of the CCAA proceedings, the CCAA Parties have no material assets and

no operating businesses remaining.'’

14 Second Chen Affidavit at para 16.
15 Second Chen Affidavit at para 17.
16 Second Chen Affidavit at para 18.
17 Second Chen Affidavit at para 19.



17. On October 2, 2025, this Court granted an order (the “Stay Extension and Ancillary
Matters Order”) that extended the Stay Period to January 30, 2026 to allow the Monitor to
complete certain wind-down activities before the termination of the CCAA proceedings. Among
the wind-down activities the Monitor intends to complete before the termination of the CCAA
proceedings, which are set out in detail in the Eighth Report of the Monitor and the Supplement
to the Eighth Report of the Monitor, is the establishment of a protocol (the “Books and Records
Protocol”) that sets out the procedure for the retention of certain of the CCAA Parties’ physical
and electronic records at the request of parties who may have claims against the CCAA Parties
and/or their directors and officers, or at the request of defendants to such claims. The Books and
Records Protocol was approved by this Court pursuant to the Stay Extension and Ancillary
Matters Order. The Books and Records Protocol provides that parties may make written requests
to the Monitor in respect of the retention of particular books and records of the CCAA Parties on
or before November 28, 2025 (the “Request Deadline”) and that the Monitor is authorized to
make arrangements to destroy any books and records that are not subject to a request following

December 31, 2025.!8

Statement of Claim

18. Notwithstanding the sale of the Chesswood Group’s assets during the CCAA
proceedings and the distribution of proceeds from such sales to the Pre-Filing Lenders as secured

creditors of the Chesswood Group (after repayment in full of the interim financing previously

18 Second Chen Affidavit at para 20.



approved by this Court), the Pre-Filing Lenders are still owed approximately C$83.2 million as

at October 24, 2025 pursuant to the Pre-Filing Credit Agreement. !

19. The Pre-Filing Lenders have determined that it is prudent to direct the Agent to move to
lift the Stay and bring the Claim against Chesswood and the Individual Defendants in respect of
matters related to the Borrowing Base Deficiency at this time so that the defendants to the Claim
have an opportunity to make a request in respect of the retention of particular books and records
of the CCAA Parties in accordance with the Books and Records Protocol, if they so choose, prior
to the Request Deadline. As the Stay has been extended to January 30, 2026, and the Monitor is
authorized to destroy the books and records after December 31, 2025, lifting the Stay so that the
Agent can issue the Claim now will allow the defendants to the Claim to ensure that the books and
records of the CCAA Parties that they may require to defend the Claim are retained and not

destroyed if the Agent waits until after the Stay expires on January 30, 2026 to bring the Claim.?’

PART III - ISSUES

20. This principal issue on the Motion is whether:

(a) the Stay should be lifted so that the Agent may commence and pursue the Claim

against Chesswood and the Individual Defendants.

19 Second Chen Affidavit at para 21.
20 Second Chen Affidavit at para 22.



PART IV - THE LAW AND DISCUSSION

The Stay Should Be Lifted

21.  This Court has broad discretion to lift a stay imposed by an initial order made in CCAA
proceedings.?! Courts will consider three broad factors when determining whether to lift a stay

imposed under the CCAA: 2

a) the relative prejudice to the parties;
b) the balance of convenience; and

c) where relevant, the merits.

22. Generally, in situations where the parties receiving CCAA protection have ceased
operating and their assets have been sold (and the proceeds from those sales distributed), there is
nothing left to restructure or reorganize, and it is appropriate to allow for the stay of proceedings
to be lifted.”> Courts in Canada have lifted stays of proceedings for claims to be brought against
directors and officers in such circumstances®® and even when there is a claims process still

ongoing.? In this case, the CCAA Parties have no material assets and no operating businesses

2 vaco Inc., Re, 2006 CanLII 34551 (ON CA) at para 70; Grant Forest Products Inc. v. The Toronto-Dominion Bank,
2015 ONCA 570 at para 99 (“Grant Forest”).

22 Canwest Global Communications Corp. (Re), 2009 CanLIl 70508 (ON SC) at para 32 (“Canwest”); Timminco
Limited (Re), 2012 ONSC 2515 at para 17 (“Timminco”).

23 Grant Forest at paras 111-112; Re Puratone et al, 2013 MBQB 171 at paras 15 and 27 (“Puratone”).
24 See Puratone.

25 Eighth Report of FTI Consulting Canada Inc., as Monitor of 15315441 Canada Inc at paras 35 and 38; Order in the
CCAA Proceedings of 15315441 Canada Inc. at para 5.
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https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8b
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8b#:~:text=of%20the%20CCAA.-,%5B32%5D,-As%20with%20the
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc2515/2012onsc2515.html?resultId=5c3e60968f3f4819b103f90ddacc6e58&searchId=2025-10-28T16:10:10:150/78db049411644400bfa9bb197b6cc183
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc2515/2012onsc2515.html?resultId=5c3e60968f3f4819b103f90ddacc6e58&searchId=2025-10-28T16:10:10:150/78db049411644400bfa9bb197b6cc183#:~:text=para.%2027.-,%5B17%5D,-Courts%20will%20consider
https://www.canlii.org/en/on/onca/doc/2015/2015onca570/2015onca570.html?resultId=f78dd5cef4e9481ea854f6cda417a50e&searchId=2025-10-30T08:40:34:676/445479991cd54f048e92193815d75666
https://www.canlii.org/en/on/onca/doc/2015/2015onca570/2015onca570.html?resultId=f78dd5cef4e9481ea854f6cda417a50e&searchId=2025-10-30T08:40:34:676/445479991cd54f048e92193815d75666#:~:text=Applicants%20into%20bankruptcy.-,%5B111%5D,-At%20the%20time
https://www.canlii.org/en/on/onca/doc/2015/2015onca570/2015onca570.html?resultId=f78dd5cef4e9481ea854f6cda417a50e&searchId=2025-10-30T08:40:34:676/445479991cd54f048e92193815d75666#:~:text=the%20pension%20claimants.-,%5B112%5D,-In%20those%20circumstances
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=11(6)%E2%80%9D.-,%5B15%5D,-In%20my%20respectful
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=the%20ICR%20case%3F-,%5B27%5D,-The%20merits%20of
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466
https://cfcanada.fticonsulting.com/fireandflower/docs/Eighth%20Report%20of%20the%20Monitor,%20FTI%20Consulting%20Canada%20Inc.%20(November%2015,%202024).pdf
https://cfcanada.fticonsulting.com/fireandflower/docs/CV-23-00700581-00CL%20Fire%20&%20Flower%20Holdings%20Corp.-Signed%20Order%20Nov%2021%2024.pdf
https://cfcanada.fticonsulting.com/fireandflower/docs/CV-23-00700581-00CL%20Fire%20&%20Flower%20Holdings%20Corp.-Signed%20Order%20Nov%2021%2024.pdf
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remaining.?® There are only minor activities left for the Monitor to complete in the CCAA

proceedings.?’

23.  Due to the status of the CCAA proceedings, and because the relative prejudices, balance
of convenience and merits of the Claim all indicate that the Stay should be lifted, the Agent submits
that it is appropriate for this Court to lift the Stay so that the Agent may commence and pursue the

Claim.

Lifting the Stay Will Not Prejudice Any Parties

24.  Although the Court will consider potential prejudice to parties affected by the stay when a
party proposes to lift that stay to bring a claim against directors and officers of the CCAA
applicants, the consideration of such prejudice is in respect of the ongoing restructuring of the
applicants.?® It follows that, where there is no potential to prejudice the restructuring of the entities
protected by the stay, then the key prejudice that is relevant to the ‘relative prejudice’ factor is not

present.

25. The Agent’s proposed lifting of the Stay will not prejudice the CCAA Parties. Their assets
have been sold and the proceeds from those sales largely distributed. There is no business left to

restructure.?’

26. There is also no specific prejudice to Chesswood or the Individual Defendants. The

26 Second Chen Affidavit at para 19.

27 Supplement to Monitor’s Eighth Report at para 14.

28 Nortel Networks Corp., Re, 57 C.B.R. (5th) 232 at para 36; Canwest at paras 45 and 51.
2 Second Chen Affidavit at para 19.



https://cfcanada.fticonsulting.com/Chesswood/docs/Monitor%20Report%20-%20Final.pdf
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii43427/2009canlii43427.html?resultId=d3fd383187de41739404f051369645e2&searchId=2025-10-28T15:13:52:357/cc1882b75d414f41b0fe1c9a07ca96a2
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii43427/2009canlii43427.html?resultId=d3fd383187de41739404f051369645e2&searchId=2025-10-28T15:13:52:357/cc1882b75d414f41b0fe1c9a07ca96a2#:~:text=at%20this%20time.-,%5B36%5D,-In%20my%20view
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8b
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8b#:~:text=bankrupt%20or%20insolvent.-,%5B45%5D,-If%20the%20stay
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8b#:~:text=Parties%E2%80%99%20main%20motion.-,%5B51%5D,-The%20stay%20of
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Individual Defendants are no longer officers, directors or senior management figures of
Chesswood.*® Lifting the Stay now allows the Agent to bring the Claim only a few months prior
to the scheduled expiration of the Stay on January 30, 2026, which was extended to facilitate the
implementation of the Books and Records Protocol.®!' In fact, lifting the Stay now to allow the
Agent to bring the Claim benefits Chesswood and the Individual Defendants by allowing them to
contact the Monitor to ensure that any books and records that they may require to defend the Claim
are retained and not destroyed. If the Stay is not lifted now, then such records may be destroyed
before the Stay is scheduled to expire in January.*? There is no prejudice to directors and officers
in facing a claim approximately two months sooner than the Agent would otherwise be permitted
to proceed with the Claim without lifting the Stay due to the termination of the CCAA proceedings

and expiry of the Stay.>?

The Balance of Convenience Favours Lifting the Stay

27. Where the CCAA proceedings are almost over and will not be put at risk by the proposed

claim to be brought, then the balance of convenience favours the party seeking to lift the stay.>*

28. The underlying purpose of the stay is to allow the CCAA to accomplish its legislative goal,
which is the successful restructuring of Canadian businesses.*®> That purpose no longer exists in

these CCAA proceedings, as there is no restructuring to be put at risk by the Agent being permitted

30 Second Chen Affidavit at para 3.
31 Supplement to Monitor’s Eighth Report at para 5.
32 Second Chen Affidavit at para 22.

33 Puratone at para 38.

34 Puratone at paras 27-29.

35 Canwest at para 28.


https://cfcanada.fticonsulting.com/Chesswood/docs/Monitor%20Report%20-%20Final.pdf
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=%5B38%5D%C2%A0%C2%A0%20%C2%A0%C2%A0%20%C2%A0%20Additionally%2C%20the%20balance%20of%20convenience%20favors%20the%20ITB%20Claimants%2C%20and%20I%20see%20no%20prejudice%20to%20the%20directors%20and%20officers%20facing%20the%20ITB%20claim%20sooner%20rather%20than%20later.
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=the%20ICR%20case%3F-,%5B27%5D,-The%20merits%20of
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=allowed%20to%20proceed.-,%5B29%5D,-Accordingly%2C%20the%20balance
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8b
https://www.canlii.org/en/on/onsc/doc/2009/2009canlii70508/2009canlii70508.html?resultId=ed1b725d20ff4e0a9a54edb7b061d1d9&searchId=2025-10-28T15:22:34:969/456f75dcdd614f71b6b8b8ab5c6d5d8#:~:text=against%20the%20company.-,%5B28%5D,-The%20underlying%20purpose
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to commence and pursue the Claim.>®* The CCAA proceedings have almost run their course. The
Monitor brought a motion in early September seeking, among other things, the termination of the
CCAA proceedings (and the Stay).” However, that relief was deferred as the Monitor determined
that, before such termination should proceed, it was appropriate to implement the Books and
Records Protocol for the benefit of parties involved in potential litigation with respect to the CCAA

Parties.’®

29.  Lifting the Stay now for the Agent to proceed with the Claim allows the Agent, Chesswood
and the Individual Defendants the opportunity to participate in the Books and Records Protocol so
that any books and records of the Chesswood Group relevant to any litigation claims can be
preserved before the termination of the CCAA proceedings and procedural fairness can be

maintained.?’

The Claim Discloses a Reasonable Cause of Action

30. When considering the third factor, the merits of the proposed action, all that needs to be
demonstrated is that there is a “reasonable cause of action” or a “tenable case”.* This factor is
used primarily to prevent a stay from being lifted where the claim has little chance of success.*!

The court may scrutinize the proposed claim to determine whether it is meritorious.*?

36 Second Chen Affidavit at para 19.
37 Supplement to Monitor’s Eighth Report at para 3.

38 Supplement to Monitor’s Eighth Report at para 5.
39 Second Chen Affidavit at para 22.

40 Pyratone at para 18.

4 Timminco at para 17.

4 Puratone at para 20.
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https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=the%20ITB%20claimants.-,%5B18%5D,-It%20was%20urged
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc2515/2012onsc2515.html?resultId=5c3e60968f3f4819b103f90ddacc6e58&searchId=2025-10-28T16:10:10:150/78db049411644400bfa9bb197b6cc183
https://www.canlii.org/en/on/onsc/doc/2012/2012onsc2515/2012onsc2515.html?resultId=5c3e60968f3f4819b103f90ddacc6e58&searchId=2025-10-28T16:10:10:150/78db049411644400bfa9bb197b6cc183#:~:text=para.%2027.-,%5B17%5D,-Courts%20will%20consider
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466
https://www.canlii.org/en/mb/mbqb/doc/2013/2013mbqb171/2013mbqb171.html?resultId=d71558ed9c5149479712d7a79d39b642&searchId=2025-10-24T17:17:39:238/65148201e6da4336acec498d97f40466#:~:text=(Emphasis%20added)-,%5B20%5D,-When%20I%20scrutinize
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31. The Agent submits that the Claim discloses a reasonable cause of action. The financial
irregularities that led to the Lending Limit being exceeded and the Borrowing Base Deficiency
amounted to clear breaches of the Pre-Filing Credit Agreement by Chesswood, which have been
acknowledged by Chesswood.** The errors that led to these events occurred under the supervision
of the Individual Defendants and/or required the approval of the Individual Defendants. Therefore,

they knew or ought to have known about these errors.**

32.  The Claim sets out that the Individual Defendants are liable to the Pre-Filing Lenders
because they negligently oversaw the calculation of the Borrowing Base, made or contributed to
the making of negligent misrepresentations in respect of the Borrowing Base and engaged in
conduct oppressive to the Pre-Filing Lenders’ reasonable expectations that the Borrowing Base

would be represented truthfully and correctly.*

33. Directors and officers may be exposed to personal liability for their own tortious actions,*®
and for oppressive conduct that is properly attributable to them and has breached the reasonable
expectations of an oppression claimant.*’ The Claim alleges such independently tortious actions
and oppressive conduct and thus falls within the principles of tort and oppression law under which

directors and officers are exposed to personal liability.

43 First Chen Affidavit at para 13.

4 Second Chen Affidavit at Exhibit “C”, paras 75-83.

4 Second Chen Affidavit at Exhibit “C”, paras 75, 84 and 95.

46 NBD Bank, Canada v. Dofasco Inc., et al., [1999] O.J. No. 4749 (ONCA) at paras 42 and 60.
47 Wilson v. Alharayeri, 2017 SCC 39 at paras 24 and 31.



https://www.canlii.org/en/on/onca/doc/1999/1999canlii3826/1999canlii3826.html?resultId=2009261121f94c929cd20e65b52c9fe4&searchId=2025-10-30T11:45:48:006/34ea6f0ee3064cbcb78a1bf3cfabde95
https://www.canlii.org/en/on/onca/doc/1999/1999canlii3826/1999canlii3826.html?resultId=2009261121f94c929cd20e65b52c9fe4&searchId=2025-10-30T11:45:48:006/34ea6f0ee3064cbcb78a1bf3cfabde95#:~:text=under%20this%20heading.-,%5B42%5D,-In%20ScotiaMcLeod%2C%20at
https://www.canlii.org/en/on/onca/doc/1999/1999canlii3826/1999canlii3826.html?resultId=2009261121f94c929cd20e65b52c9fe4&searchId=2025-10-30T11:45:48:006/34ea6f0ee3064cbcb78a1bf3cfabde95#:~:text=R.%20(3d)%2068.-,%5B60%5D,-Accordingly%2C%20I%20agree
https://www.canlii.org/en/ca/scc/doc/2017/2017scc39/2017scc39.html
https://www.canlii.org/en/ca/scc/doc/2017/2017scc39/2017scc39.html#:~:text=legalities%E2%80%9D%20(ibid.).-,%5B24%5D,-The%20two%20requirements
https://www.canlii.org/en/ca/scc/doc/2017/2017scc39/2017scc39.html#:~:text=added%3B%20para.%2046.%5D-,%5B31%5D,-Two%20requirements%20emerge
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PART V - CONCLUSION

34.  For the reasons set out above, the Agent respectfully recommends that this Court grant the
Lift Stay Order in the form of the draft Lift Stay Order attached to the Agent’s Motion Record at

Tab 3.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 13" day of November, 2025.

L fe d

Blake, Cassels & Graydon LLP
Lawyers for the Applicant
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SCHEDULE “B”

RELEVANT STATUTES

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36
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